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     J U D G E M E N T 

 

1.       The prosecution case in brief is that on 03.04.12 at about 10.15 pm, a quarrel took 

place between accused persons namely Hemen Nath and Sarath Nath and informant‟s 

father i.e. Sri. Dhruba Nath wherein the accused persons alleged that Dhruba Nath`s 

cow had damaged the paddy of the accused persons. Accused persons then hurled 

obscene words against Dhruba Nath (informant‟s father) dragged him from his house 

to their house and kept him tied to a post there. Accused persons then struck him on 

his forehead, hand and head by a Dao for which he sustained severe injuries including 

fracture. Thereafter, Dhruba Nath was admitted at Tezpur Civil Hospital. Hence, this 

case.    

2.       On receipt of the FIR, the Officer-in-charge of Dhekiajuli P.S. registered the case 

Dhekiajuli P.S. Case No. 163/12, U/S- 342/326/294/34 of I.P.C. and entrusted 

investigation of this case to SI- A. Rongpi of Dhekiajuli PS. After completion of the 

investigation, the I.O. submitted charge sheet against accused persons namely, 

Hemen Nath and Sarath Nath u/s 342/326/294/34 of I.P.C. 

3.      In due course, the accused persons appeared before the Court and the copies of 

relevant documents were furnished to them as per section 207 Cr.P.C. Having found a 

prima-facie case against the accused persons u/s 342/326/294/34, charges under the 

said sections of law were framed, read over and explained to the accused persons to 

which they pleaded not guilty and claimed to be tried. 

4.      The prosecution, in support of its case, examined seven witnesses. Statements of 

the accused persons were recorded U/S 313 Cr. P.C wherein they stated that Dhruba 

Nath after consuming alcohol quarreled with his wife and after sometime cried near 

the entrance gate of his house. The accused persons then found PW-3 in injured 

condition and then they sent him to hospital in 108 Ambulance. The accused persons 

did not adduce any evidence in their defence.   
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                    POINTS FOR DETERMINATION : 

(i)       Whether the accused persons had on 03.04.12 at about 10.15 pm, in 

furtherance of their common intention, wrongfully confined one Sri. Dhruba Nath 

in their house and thereby, committed an offence punishable u/s 342/34 of IPC?                                                                                                                                                                                  

(ii)        Whether the accused persons had on the same date, time and place, in 

furtherance of their common intention, voluntarily caused grievous hurt to Sri. 

Dhruba Nath by means of dao, and thereby committed an offence punishable u/s 

326/34 of IPC? 

(iii)       Whether the accused persons, on the same date, time and place, in 

furtherance of their common intention, uttered obscene words against 

informant‟s father Sri. Dhruba Nath and thereby committed an offence u/s 

294/34 of IPC? 

                    DISCUSSION, DECISION AND REASONS THEREOF: 

5.         PW1, Smti. Pallabi Devi, the informant, in course of his examination in chief 

inter alia stated that the incident took place one evening at about 4 pm in the year 

2012 near to the entrance gate of her house. At that time she was in the court yard of 

her house. There took place a heated argument between the accused persons and the 

father of PW1 on the question as to whether the cows of informant`s father had 

grazed in the paddy field of accused or not. Subsequently, when father of PW1 was 

going to attend nature‟s call then accused Sarat Nath hit him on his back with a dao. 

The accused persons then dragged her father to their house. On hearing hue and cry, 

the nearby residents came and rescued her father and he was then taken to hospital. 

PW1 identified as Ext. 1 the Ejahar lodged by her and Ext. 1(1) as her signature. She 

also identified Ext. 1(2) as her father‟s signature.  

      In course of her cross examination PW1 has stated inter-alia that her house and 

house of the accused persons are situated face to face. Near her house there resides 

Birsen Gour and Dhan Nath. At some distance there also resides Sukh Deo Gour and 

Lilimai Devi who are still alive. At the time of the incident there was some religious 

rituals were going on at the house of Lilimai Devi and many people were going there.  
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      She denied the suggestion that previously also her father had filed cases against 

others alleging that they had inflicted cut injury upon him. She also denied the 

suggestion that previously her father had physically assaulted his brother-in-law.  

      PW1 also stated that sometimes her father consumes alcohol. At the time of the 

incident about 60-70 people were gathered at the place of occurrence whose name 

PW1 could not say. 

     PW1 denied the suggestion that she had not stated before police that at the time 

of the incident she was standing in the courtyard of her house. That the accused Sarat 

Nath had hit her father on his back with a dao when the latter was going to attend 

nature‟s call. That at the time of the incident his father was in a drunken state and he 

was uttering abuses against others. PW1 also denied the suggestion that when the 

accused persons protested against the acts of informant‟s father, the latter chased 

them with a dao. PW1 denied the suggestion that when the accused persons caught 

hold of the dao in the hands of the informant‟s father, the latter sustained minor 

injury, that the accused persons did not hit the informant with a dao and that she was 

not present at the place of occurrence at time of the incident. Police came to the place 

of occurrence on the date of filing the Ejahar and recorded statement of the 

witnesses.  

      PW1 further stated that on the date of filing the Ejahar police did not seized 

anything from the place of occurrence. Police came to the place of occurrence for two 

days and subsequently called the informant to the police station. 

6.         PW2, Sri. Sudarshan Gour, in course of his examination in chief has recognized 

informant Pallabi Devi and accused as his neighbours. That almost 9-10 years ago one 

night when he was having his dinner at home, he cries of Dhurba Nath‟s wife. He then 

saw Dhruba Nath and his wife at the house of Hemen Nath and the latter was also 

present there. Then Dhruba Nath was taken to hospital by his wife and accused 

Hemen Nath. PW2 also stated that on account of darkness he could not see injuries on 

the body of Dhruba Nath. In course of his cross examination, PW2 stated inter-alia 

that he does not know whether on the day of the incident there was shradh ceremony 

in the village or not. He could not say if the villagers had assaulted Dhruba Nath for 
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raising hue and cry in drunken state. At the time of the incident he had seen Dhruba 

Nath lying inside the compound of the accused Hemen Nath. Dhurba Nath frequently 

consumes alcohol and lies here and there.  

7.        PW3, Sri. Dhruba Nath, stated in course of his deposition that the informant is 

his daughter and the accused persons are his brothers. One night about 4 years 

preceding the date of his deposition (i.e. 07.09.16) the incident took place. On the 

date of the incident someone else‟s cow caused damage to the paddy belonging to 

accused Hemen Nath. But the later claimed PW3 for the damage. Hemen Nath hurled 

abuses at PW3 and the accused Sarat Nath struck him with a dao on his back. PW3 

then cried for help and on hearing his cries his daughter and wife came to the spot. 

Accused Hemen Nath and his wife also came and they dragged PW3 to their house. 

They struck him on his hand with a dao. The accused persons then tied PW3 to the 

pillar of their house and then the villagers, Gao Bura and VDP Secretary came. After 

this PW3 was taken to hospital by 108 ambulance. 

      In course of cross examination PW3 denied the suggestion that about 2 days 

before he incident one tribal man had to remain in jail, that he had quarreled with the 

villagers in a drunken state and that he chased one villager with a dao. PW3 further 

stated that on the day of the incident there was a religious ritual at the house of 

Mahendra Nath.  

        He denied the suggestion that on the day of the incident his wife had assaulted 

him. Sarat Nath and Hemen Nath are brothers.  

       PW3 also stated that there was a heated argument between him and the accused 

persons regarding damage caused to the paddy by the cow. 

       He denied the suggestion that at the time of the incident he had chased Sarat 

Nath and Hemen Nath with a dao and when the latter chased him, he himself fell 

down on the dao and sustained injury on his back.  

       He could not say whether police had seized the dao or not. Police recorded his 

statement about 15 days after the incident. 

       PW3 denied the suggestion that he had not stated before police that at the time 

of the incident his daughter had raised hue and cry and that the accused persons had 
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dragged him to his house. He denied the suggestion that he had not stated before the 

police that accused Hemen Nath had tied him with the pillar of his house. He also 

denied the suggestion that he had not stated before the police as well as the before 

the doctor that he sustained injury on his back.  

8.       PW4, Sri. Sankar Jyoti Nath, stated in course of his deposition that the 

informant is the daughter of his elder brother and he also knows the accused persons. 

He stated that the incident took place about 4 years ago one night at about 8.30 pm. 

At the time of the incident he heard the cries of the informant and her brother. When 

he went to the spot he saw that Dhruba Nath was kept tied at the house of Hemen 

Nath. He also saw injuries on the hand and back of Dhrruba Nath. PW4 further stated 

that he had seen intestine coming out from the abdomen of PW3. Gao Bura also came 

to the spot and PW3 was taken to hospital in a 108 ambulance.  

       In course of his cross examination PW4 denied the suggestion that he had not 

stated before the police that at the time of incident he had heard cries of the 

informant and her brother and that he had not seen Dhruba Nath kept tied at the 

house of Hemen Nath. PW4 also denied the suggestion that he had not stated before 

police that he had seen intestine coming out of the abdomen of PW3. 

9.     PW5, Sri. Biren Gour, is a reported witness. He heard from his family members 

about an incident of assault wherein Dhruba Nath got injuries and was admitted to 

hospital by Hemen and Hemen‟s wife. 

10.      PW6, Dr. G.M. Das, the MO, has stated that on 04.04.12 at about 4 Am without 

police requisition vide Reg. No. 650/12, identified by Anima Das, he had examined one 

Dhruba Nath who came to him with a history of assault. On examination he found 

various sharp cut injuries on his person measuring:- 

(i)  Sharp cut injury 6”x2”x2” size over left iliac area  

(ii)  Sharp cut injury 5”x3”x3” size over left upper arm and lower 1/3rd. 

(iii) Fracture of left humerous bone, upper 1/3rd and lower 1/3rd (Fracture is 

in two sides of the bone) 

(iv) Sharp cut injury 4”x2”x2” size, over left arm, upper 1/3rd.  

(v) Sharp cut injury, over left upper arm, middle 1/3rd( 3”x1”x1”) 
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      According to him the injuries were grievous, fresh and caused by sharp weapons. 

That the patient was referred to GMCH o 04.04.12 at about 11.50 am. That police 

reference- Dhekiajuli PS Case no. 163/12 u/s-347/326/294/34 IPC was submitted by 

police afterwards. He has proved Ext. 2 as his medical report and Ext. 2(1) as his 

signature. 

      In cross examination he stated that the medical report was not given in prescribed 

form as it was unavailable at that time. That “Not available in office” is not mentioned 

in the medical report. That at the time of examining the patient he had not received 

any police requisition. That size of injury is measured by scale but in the medical 

report there is no mention about scale. That a single cut injury might be caused by 

falling on a sharp object but multiple cut injuries could not be caused by falling on a 

sharp object. That multiple cut injuries might be caused by falling on broken glass with 

sufficient force. That the fracture on left humerous bone is a close fracture and such 

injury cannot occur due to fall on a hard surface. Only open fracture can occur due o 

fall on hard surface. That he referred the patient for further treatment to GMCH after 

completing emergency treatment. That as mentioned in the medical report “Iliac area” 

refers to lower part of abdomen. That he found no injury on the middle of the 

abdomen of the patient. 

11.     PW7, Anthony Rongpi, the IO has stated that on 04.04.12 one FIR was lodged 

by Pallabi Devi and Dhruba Nath. The said FIR was received by Rajib Guhain, the then 

OC of Rakhyasmari OP. He has proved the Ext. 1(3) as the signature of the then IC, 

Rakhayasmari. Thereafter, IC forwarded the FIR to OC, Dhekiajuli PS. Then OC 

Dhekiajuli had registered the FIR as Dhekiajuli FIR case no. 163/12 u/s 

342/326/294/34 of IPC. He has proved the Ext. 1(4) as the signature of the then OC, 

Ananta Kr. Das as he knows his signature via official communication. Thereafter, he 

was entrusted to do the investigation. He has narrated different stages of investigation 

conducted by him. He has proved the Ext. 3 as sketch map and Ext. 3(1) his signature. 

He stated that the injured was medically examined on police requisition. He had 

arrested the accused and forwarded him to judicial custody. In the mean time he was 

transferred so he handed over the CD to the OC. Thereafter, OC, Ananta Kr. Das had 
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filed charge sheet on the basis of his investigation. He had seized a Dao in connection 

with this case. He has proved the Mat. Ext. A as the seized Dao, Ext. 4 as seizure list 

and Ext. 4(1) as his signature.  

         In his cross examination he stated that the incident took place on 03.04.12 at 

about 10.15 pm. That their camp was at a distance of 8/10 km from the place of 

occurrence. On the next date i.e. on 04.04.12, they had visited the place of occurrence. 

They had recorded the statement of Sankarjyoti Nath, Dhiren Gaur and Sundarsham 

Gaur. That he had not mentioned the date of seizure of dao in the seizure list. He had 

not mentioned as to whether he had seized blood stained clothes from the place of 

occurrence.  

          That in the seizure list it has been mentioned that the dao was seized from the 

possession of the wife of the accused. There was no blood stain on the dao so he had 

not sent it for forensic science laboratory. He had not obtained the signature of the 

accused person and his wife. He had recorded the statement of informant on 04.04.12. 

That he had not mentioned the date of recording statement of the victim. The FIR was 

received by OC on 05.04.12. That in their camp, they do not have provision of making 

GD entry for which reason the extract of GD entry could not be submitted by him 

along with CD. He had not brought with him the original GD register.  

       That their camp was specially designated for doing investigation in respect of 

NDFB cases so they do not have the provision of GD entry. Through mobile No. 

9707327248, he was informed that a person had badly injured by way of cut injuries 

and for which out of humanitarian ground, he had asked the particular person to shift 

the injured person to CHC, Dhekiajuli. The said person was VDP secretary but he had 

not examined him as witness. He stated that first information can be treated as FIR. 

As mentioned in the CD, the place of occurrence is in between the main road and the 

residence of the accused. 

      PW1 has not specifically stated before him that at the time of occurrence of the 

incident, she was at her courtyard. PW1 had also not stated before him that as her 

father went to attend nature‟s call, accused came from somewhere and stabbed him 

on his waist. PW3, had not stated before him that he was tied by the accused in the 
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house of Kiran Nath. That PW4 had not stated before him that while he was moving 

towards home, after attending religious function, he heard cry of children of Dhurba 

Nath and on being approached, he saw that Dhruba Nath was kept tied in the house 

of Hemen Nath. PW4 had also not stated before him that he saw some part of 

intestine was coming out from the body of Dhruba Nath. PW4 had also not stated 

before him that he wrapped the injury by means of a „Gamocha‟ and took Dhruba Nath 

to the doctor. That he had not seized any „Gamocha‟ or rope in connection with this 

case. 

      He denied the suggestion that he had done the investigation perfunctorily.  

                Appreciation of evidence, decision and reasons thereof 

12.      I have heard Learned. Addl. PP and Learned. Defence Counsel. PW3 (victim) 

namely Sri. Dhruba Nath stated in course of his deposition inter-alia that about four 

years preceding the date of his deposition before the court (i.e 07.09.16), one night at 

about 9 pm Hemen Nath alleged that his (PW3‟s) cows had damaged his (Hemen 

Nath‟s) paddy and hurled abuses at him. Hemen Nath also asked PW-3 if he would 

fight with him. Then the accused Sarat Nath struck PW-3 on his back with a dao. The 

accused persons then dragged PW-3 to their house and kept him tied to a post.  PW3 

cried and on hearing his cries his daughter and wife came to the spot. The claim of 

PW3 Sri. Dhruba Nath is supported by his daughter i.e. PW1 who is the informant in 

this case. She stated in her evidence inter-alia that at the time of the incident accused 

Sarat Nath after striking her father on his back with a dao, dragged him to his house. 

She also stated that accused persons drove them out of their house. The claim of the 

informant and her father i.e. PW3 get support from the evidence of PW2 Sudarshan 

Gaur who stated in course of his evidence inter-alia that at the time of the incident he 

heard cries of Dhruba Nath‟s wife and saw that Dhruba Nath was lying in the house of 

accused Hemen Nath. He also saw the accused Hemen Nath and Dhruba Nath‟s wife 

carrying Dhruba Nath in 108-ambulance. Now the defence side could not elicit 

anything by cross-examining PW2 which can cast doubt upon his trustworthiness. 

There is nothing to show that he is related to the informant and his family or that he 
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has any animosity with the accused persons which would inspire him to give false 

evidence against them. The defence side has not given any explanation as to how PW-

3 was lying at the house of the accused persons.  PW6 Dr. G.M. Das (Retired SDM & 

HO of Kanaklata Civil Hospital) had medically examined Dhruba Nath on 04.04.12 at 

about 4 pm and had prepared his injury report which has been exhibited as Ext. 2. 

The same reveals that Dhruba Nath had sustained several sharp cut injuries and also 

fracture. All the injuries were fresh and suspected to be grievous. Dhruba Nath was 

then referred to Guwahati Medical College and Hospital for better treatment. Ext. 2 

reveals that Dhruba Nath  had sustained following  injuries:- 

(i)      Sharp cut injury 6”x2”x2” size over left iliac area and iliac nose, 

(ii)      Sharp cut injury 5”x3”x3” size over left upper arm and lower 1/3rd, 

(iii)      Fracture of left humerous bone, upper 1/3rd and lower 1/3rd (Fracture is in two 

sides of the bone), 

(iv)      Sharp cut injury 4”x2”x2” size, over left arm, upper 1/3rd and 

(v)      Sharp cut injury, over left upper arm, middle 1/3rd ( 3”x1”x1”). 

13.        The evidence of PW6 and the injury report i.e. Ext. 2 clearly establish that on 

04.04.12 at about 4 pm when PW3 was medically examined, fresh cut injuries were 

found on his person. At this stage it would be appropriate to refer to the decision of 

Hon‟ble Supreme Court of India in the case of  Abdul Sayeed vs State of M.P 

reported in (2010) 10 SCC 259, wherein Hon‟ble Apex court had held inter-alia 

that where a witness to the occurrence has himself been injured in the incident, the 

testimony of such witness is generally considered to be very reliable, as he is a witness 

that comes with a built-in guarantee of his presence at the scene of crime and is 

unlikely to spare his actual assailants in order to falsely implicate someone. In the 

instant case, the injuries sustained by Dhruba Nath i.e. PW3 are not trivial. In fact he 

was referred to GMCH for better treatment.  

14.      Thus an obvious question arises as to why Dhruba Nath who had sustained so 

many cut injuries would falsely implicate the accused persons and screen the actual 

offender. It is seen that in course of the cross examination of PW3 the defence side 

suggested to him that at the time of incident there was an altercation between PW3 
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and the accused persons and PW3 took a dao to strike the accused persons namely 

Sarat Nath and Hemen Nath and the latter also chased him and then PW3 attempted 

to cross a bamboo fencing and while doing so he fell down on the dao and sustained 

injuries on his back. This suggestion of the defence side has been denied by the PW3. 

Howeover, this suggestion given by defence side to the PW3 is a tacit admission of 

three facts- 

(a) That the accused persons were present at the place of occurrence at the time of 

the incident. 

(b) That there had been a quarrel between informant and the accused persons and a 

dao was involved in the said quarrel and 

(c) That PW3 had sustained injuries on his back with the dao. 

15.        As the defence side through this suggestion has admitted that a dao was 

involved in the incident and that the PW-3 had sustained injuries by the same, non 

examination of dao by FSL is in no way fatal to the prosecution case. Again, it is seen 

that the defence side made an entirely different suggestion to PW1 (informant) about 

the same incident. The defence side while cross examining PW1 suggested to her that 

at the time of the incident PW3 was in a drunken state and he was chasing the 

accused persons with a dao and when the latter caught hold of the dao, PW3 

sustained minor injuries. Thus the defence side gave two contradictory suggestions to 

PWs 1 and 3 as regards the manner in which PW3 sustained injury. This has only 

casted a profound doubt upon the trustworthiness of the defence claims. In addition 

to the above, it is seen that in course of their examinations under 313 Cr.P.C., both 

the accused persons namely- Sri. Hemen Nath and Sarat Nath stated that at the time 

of the incident PW3 was in a drunken state and he was quarreling with his wife. After 

sometime he started shouting “Morilu! Morilu!” near the entrance gate of his house 

and when on hearing these cries the accused persons went to the spot, they found 

PW3 in an injured condition. Now, cross examination by defence as well as 

examination of the accused person u/s 313 Cr.P.C. are not mere empty formalities. It 

is through these provisions that the accused is given an opportunity to put forth his 
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own case and therefore, the accused is expected to be truthful towards the court while 

putting forth his version of the incident.  

16.          In the case of Munna Kr. Upadhyay @ Munna Upadhaya vs. State of 

Andhra Pradesh, reported in (2012) 6 SCC 174, it was reiterated by Hon‟ble 

Apex Court (in para 76) that if the accused gave incorrect or false answers during the 

course of his statement u/s 313 Cr.P.C., the court can draw an adverse inference 

against him. It was also held that such a conduct of the accused would tilt the case in 

favour of the prosecution.  It is seen that in the instant case, the suggestions given by 

the defence side to PWs-1 and 3 and statements made by the accused persons in 

course of their examinations u/s 313 CRPC regarding the occurrence of the incident 

are all contradictory to one another. This only goes to add strength to the veracity of 

the prosecution case.   

17.        The defence side after giving several suggestions to PWs did not make any 

attempt to prove the facts suggested by them. At this point it would be appropriate to 

refer to the Latin Maxim:- Affirmanti Non Neganti Incumbit Probatio” i.e. “ the 

burden of proof is upon him who affirms and not on him who denies” In the 

instant case the defence side suggested to PW3 that at the time of the incident he had 

chased accused persons with a dao and when the latter chased him, PW3 fell down 

while trying to cross a bamboo fencing and sustained injuries on his back. However, 

the defence side did not adduce any evidence to prove this fact asserted by them. 

After having discussed the above aspects of the instant case, a glaring flaw in the 

prosecution evidence also needs discussion. It is seen that in the injury report of PW3 

i.e. Ext.2, it is mentioned that the Sub-Divisional Medical and Health Officer of 

Kanaklata Civil Hospital had referred the PW-3 to Guwahati Medical College and 

Hospital for better treatment. However, the prosecution side is absolutely silent on 

what happened thereafter. No document issued by GMCH has been filed in this case. 

There is nothing on record to show that PW3 had undergone any treatment at GMCH 

or any other hospital thereafter. In Ext. 2 as well as in his evidence, Dr. G.M. Das, the 

SDM & HO, (PW6) stated that PW3 had suffered fracture of left lumerous bone. 

However, no X-ray plate has been submitted before this court and there is nothing on 
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record as to on what basis PW6 had concluded that PW3 had suffered fracture. 

Therefore it is concluded that the prosecution side has failed to prove that PW-3 had 

suffered fracture due to the assault of the accused persons.  The injuries except 

fracture as mentioned in Ext. 2 do not satisfy the ingredients of the definition of 

“grievous hurt”as stated in Sec. 320 of IPC. PW6 nowhere stated in course of his 

examination that the injury sustained by PW3 was life threatening and also there is no 

material to prove that due to these injuries, PW3 was in severe bodily pain or unable 

to follow his ordinary pursuits during period of twenty days.  

18.       Considering the above aspect it is clear that the commission of offence u/s 326/34 

IPC is not made out against the accused persons. Moreover PW-3 also did not specify 

in course of his evidence as to what obscene words had been hurled at him by the 

accused persons at the time of the incident and the incident took place inside private 

residence and not at a public place and as such commission of offence u/s 294/34 IPC 

is also not made out against the accused persons. On the other hand the evidence of 

PW-3 i.e the victim clearly reveals that at the time of the incident the accused Hemen 

Nath had first provoked him by challenging him to fight with him and then the co- 

accused Sarat Nath struck him with a dao on his back. The accused persons then 

dragged PW-3 to their house and kept him tied there. This proves that both the 

accused persons intended to cause hurt to PW3 and the act was in furtherance of their 

common intention. I have also considered the contention raised by the accused 

persons that no extract copy of GD entry had been produced in this case and this 

falsifies the prosecution story. The evidence of the Investigating officer reveals that 

the instant case was instituted on the basis of FIR i.e Ext-1 which is on record and not 

on the basis of any GD entry. This being the position, non production of GD entry 

extract copy is in no way fatal to the prosecution case.  

19.      The defence side while pointing out some omissions and contradictions in the 

statements of PWs, contented that these are enough to impeach their credit. I have 

considered the contention. Case record reveals that the incident in question took place 

on 03-04-2012 whereas recording of evidence of witnesses started from March/2016 

i.e four years after the incident. Thus there has been considerable time gap between 
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occurrence of the incident and examination of witnesses before the court. A witness 

cannot be considered to be a ready reckoner. Human memory fades with the passage 

of time. Moreover these omissions and contradictions are not strong enough to 

outweigh the credibility of prosecution case which is otherwise established interalia 

from the evidence of independent witnesses – PWs-2 and 6  as well as the injury 

report of victim. 

20.        In view of the aforesaid discussions, it is hereby held that the prosecution has 

failed to prove the commission of offences u/s 294/326/34 of Indian Penal code by the 

accused persons beyond all reasonable doubt. Instead the prosecution has been 

successful in proving commission of offences u/s 342/324/34 of the Indian Penal Code 

by the accused persons beyond all reasonable doubt. The accused persons Sri Hemen 

Nath and Sarath Nath are hereby convicted u/s 342/324/34 of Indian Penal Code.   

       Hearing on quantum of sentence and sentenced imposed 

21.       I have heard the prosecution and defence sides on the point of sentence. 

Considering the nature of offences committed by the accused persons as well as their 

age and maturity, I am not inclined to deal with them under the provisions of 

Probation of offenders` Act.  It is a settled principle of criminal justice system that the 

aim of imposing punishment is not only deterrent or retributive but also to display to 

the offender magnanimity of law so as to inspire him to strive towards reformation. 

Let me now analyze the aggravating as well as mitigating circumstances against and in 

favour of the accused persons. The accused persons inflicted several cut injuries upon 

the victim i.e. Dhruba Nath with a dao and it is needless to mention that such injuries 

had serious repercussion upon the health of the victim. He was referred to GMCH for 

better treatment. Moreover, the accused persons after striking the victim with a dao 

on his back dragged him to their house and kept him tied to a post there. This act of 

the accused persons is quite inhuman especially when the victim is their relative. At 

the same time this court takes note of the fact that the instant case was lodged in the 

year 2012 and it is continuing till date. This long pendency of instant litigation has 

naturally caused some mental trauma to the accused persons. Moreover, as revealed 

from the evidence of victim PW3, both the accused persons are his relatives. As such 
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any undue harshness as regards sentence to be imposed upon the accused persons 

might foreclose the possibility of reconciliation in future. PW3 i.e. the victim admitted 

in course of his evidence that on the day of the incident a heated argument took place 

between him and the accused persons regarding grazing of paddy field by a cow. Thus 

it cannot be ruled out that the entire incident took place in a heat of the moment. 

Moreover, the prosecution side has also not pleaded that the accused persons had any 

previous enmity with the victim. Considering all the above aspects the accused 

persons namely Sri. Hemen Nath and Sri. Sarath Nath are sentenced to undergo 

rigorous imprisonment for three months and to pay a fine of Rs.1,000/-(Rupees one 

thousand) each for having committed offence u/s 342/34 of IPC. In default of 

payment of fine the accused persons will undergo simple imprisonment for 10 days 

each. Both the accused persons are also sentenced to undergo rigorous imprisonment 

for six months and to pay a fine of Rs. 10,000/-(Rupees ten thousand) each for having 

committed offence u/s 324/34 of IPC. In default of payment of fine the accused 

persons will undergo simple imprisonment for one month each. The sentences of 

imprisonment imposed upon the accused persons u/s 342/34 IPC and u/s 324/34 of 

IPC shall run concurrently. Fine amount if realized from the accused persons be paid 

to the victim as compensation. Period of detention already undergone by the accused 

persons shall be set off against sentence imposed upon them.   

22.      Seized article if any be handed over to the lawful owner after proper verification 

and following due process of law.    

23.      Signed, sealed and delivered in the open Court on this 19th day of November, 2019, 

at Sonitpur. 

24.       A copy of this judgment be forthwith given free of cost to the accused persons. 

           

 

       Typed and printed by:-                                           (Sri. A. Bhattacharjee) 

Addl.  Chief Judicial Magistrate, 

Sonitpur :: Tezpur 
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APPENDIX 

WITNESSES FOR THE PROSECUTION : 

PW1, Smti. Pallabi Devi  

PW2, Sri. Sudarshan Gour 

PW3, Sri. Dhruba Nath,  

PW4, Sri. Sankar Jyoti Nath,  

PW5, Sri. Birsen Gour,  

PW6, Dr. G.M. Das, the MO, 

PW7, Anthony Rongpi, the IO. 

WITNESSES FOR THE DEFENCE : 

   NIL. 

DOCUMENTS EXHIBITTED BY PROSECUTION  : 

  i)Ext-1 – FIR 

 ii) Ext-2- Injury report.  

iii) Ext-3- Sketch Map. 

iv) Ext-4- Seizure list.     

DOCUMENTS EXHIBITED BY DEFENCE SIDE;- NIL 

JUDGMENTS REFERRED TO BY PROSECUTION:- NIL 

JUDGEMENT REFERRED TO BY DEFENCE SIDE :- Decision of Hon`ble Gauhati High Court in the 

case of Srikant Rai and Anr vs State of Assam ( Crl Rev.P .452/2011) decided on 29-03-2019. 

            

          

     

             (Sri. A. Bhattacharjee) 

     Addl.  Chief Judicial Magistrate, 

           Sonitpur :: Tezpur 

 

 

 


